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%\UG GRHV QRW FKDUDFWHUL]H KLV PRWLRQ DV VXFK� 5DWKHU� WKH PRWLRQ

LV VW\OHG DV ³-RKQ %\UG¶V 0RWLRQ >WR@ 'HWHUPLQH :KHWKHU �� 8�6�&�
� �����E� RI WKH $('3$$SSOLHV WR+LV &DVH�´ $V UHOLHI� KH UHTXHVWV WKDW
³WKLV &RXUW >@ GHWHUPLQH WKDW � ���� RI WKH $('3$ GRHV QRW DSSO\ WR
KLP�´ ,Q WKH DOWHUQDWLYH KH ³DVNV WKH &RXUW WR JUDQW D VWD\ DQG UHPDQG KLV
FDVH WR WKH GLVWULFW FRXUW IRU DQ HYLGHQWLDU\ KHDULQJ LQWR ZKHWKHU KLV
HYLGHQFH PHHWV 6FKOXS¶V DFWXDO LQQRFHQFH JDWHZD\ VWDQGDUG IRU ILOLQJ D
VHFRQG SHWLWLRQ�´ +H DOVR VWDWHV WKDW ³>L@I WKH &RXUW GHWHUPLQHV WKDW
� �����E� GRHV QRW DSSO\ WR %\UG¶V FDVH� KH ZLOO LPPHGLDWHO\ ILOH LQ WKH
GLVWULFW FRXUW WKH VHFRQG KDEHDV SHWLWLRQ KH WHQGHUHG WR WKLV PRWLRQ�´
+RZHYHU FDVW� %\UG LV VHHNLQJ WKH SHUPLVVLRQ UHTXLUHG E\ �� 8�6�&�
� �����E�����$� WR ILOH DV VHFRQG KDEHDV SHWLWLRQ�
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������#*� ��� #"��"� �!�#"��"���)�-('� �( � � �!� "�� * �#*� &#!�!
�,�"�-(��(�#� !�#'��)� + �����"�#"��#���"��"�#���"��)� �(�!
$#�� �� $#'� & � ��#"� ��� � � .'��� ��"� � !� �(#�� �( � �"���#*
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#�!�#'��)� + �����"����#���"��"�#"� �
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VKRXOG KDYH EHHQ GLVPLVVHG´ XQGHU � �����E� RI WKH $('3$� HYHQ
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%\UG LQGLFDWHV WKDW KH VHHNV WR UDLVH LQ KLV VHFRQG RU VXFFHVVLYH

SHWLWLRQ� WKH IROORZLQJ FODLPV�
�� $0DVVLDK FODLP LQYROYLQJ WKH VWDWH¶V XVH RI LQIRUPDQW9LUJLO
-RUGDQ WR HOLFLW VWDWHPHQWV IURP %\UG LQ YLRODWLRQ RI KLV 6L[WK
$PHQGPHQW ULJKW WR FRXQVHO� �� $ FODLP WKDW SURVHFXWRUV
SUHVHQWHG WHVWLPRQ\ WKH\ NQHZ ZDV IDOVH ZKHQ WKH\ KDG WZR
ZLWQHVVHV LGHQWLI\ D NQLIH DV WKH ZHDSRQ XVHG LQ WKH 8�7RWHP
UREEHU\ HYHQ DIWHU WKH FULPH ODE FRQFOXGHG WKDW WKH NQLIH ZDV QRW
WKH RQH XVHG LQ WKDW UREEHU\� �� $ FODLP WKDW WULDO FRXQVHO ZHUH
LQHIIHFWLYH IRU IDLOLQJ WR LQYHVWLJDWH DQG SUHVHQW WHVWLPRQ\ IURP
DYDLODEOH :RUNKRXVH LQPDWHV ZKR FRXOG KDYH UHYHDOHG WKH
VFKHPH FRQFRFWHG E\5RQDOG$UPVWHDG DQG9LUJLO -RUGDQ WR JLYH
IDOVH WHVWLPRQ\ DJDLQVW %\UG DQG KLV FR�GHIHQGDQWV� DQG �� $
VXEVWDQWLYH FODLP RI DFWXDO LQQRFHQFH RI WKH GHDWK SHQDOW\ XQGHU
+HUUDUD Y� &ROOLQV� ��� 8�6� ��� �������

%\UG¶V0HPRUDQGXP LQ 6XSSRUW DW �� Q���� 2Q WKH VXUIDFH LW DSSHDUV WKDW
%\UG LV DWWHPSWLQJ WR XVH KLV DFWXDO LQQRFHQFH FODLP DV D ³JDWHZD\
WKURXJK ZKLFK D KDEHDV SHWLWLRQ PXVW SDVV WR KDYH KLV RWKHUZLVH EDUUHG
FRQVWLWXWLRQDO FODLP FRQVLGHUHG RQ WKH PHULWV�´ 6FKOXS� ��� 8�6� DW ����
,Q DFWXDOLW\� KH LV WU\LQJ WR XVH KLV DFWXDO LQQRFHQFH FODLP SURFHGXUDOO\ DV
WKH ZD\ WR UDLVH EDUUHG FRQVWLWXWLRQDO FODLPV DQG DQ DOVR�EDUUHG

VXEVWDQWLYH DFWXDO LQQRFHQFH FODLP�

)XUWKHUPRUH� %\UG¶V FODLP WKDW KH FRXOG QRW KDYH UDLVHG KLV DFWXDO
LQQRFHQFH FODLP LQ WKH VWDWH FRXUW EHFDXVH 2KLR GLG QRW DW WKH WLPH
UHFRJQL]H DFWXDO LQQRFHQFH RI WKH GHDWK SHQDOW\ DV D FRJQL]DEOH FODLP
PXVW EH UHMHFWHG� EHFDXVH KH PRVW FHUWDLQO\ FRXOG KDYH XVHG LW LQ VXSSRUW
RI KLV GXH SURFHVV FKDOOHQJH WR WKH VXIILFLHQF\ RI WKH HYLGHQFH� 6HH 6WDWH
Y� &DPSEHOO� ����:/ ����� DW �� 1R� &������� �2KLR &W� $SS� -DQ� ��
����� �SHU FXULDP��
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%\UG DOVR FRXOG KDYH EURXJKW D VXFFHVVLYH SRVWFRQYLFWLRQ SHWLWLRQ

LQ WKH 2KLR FRXUWV� 6HH2KLR 5HY� &RGH � ��������$� >SUH����� YHUVLRQ
RI WKH VWDWXWH@ �SURYLGLQJ WKDW ³WKH FRXUW PD\� LQ LWV GLVFUHWLRQ DQG IRU
JRRG FDXVH VKRZQ� HQWHUWDLQ D VHFRQG SHWLWLRQ RU VXFFHVVLYH SHWLWLRQ IRU
VLPLODU UHOLHI RQ EHKDOI RI WKH SHWLWLRQHU EDVHG XSRQ WKH VDPH IDFWV RU
QHZO\ GLVFRYHUHG HYLGHQFH� �(PSKDVLV DGGHG�� )XUWKHUPRUH� XQGHU WKH
SULRU YHUVLRQ RI WKH VWDWXWH� D SRVWFRQYLFWLRQ SHWLWLRQ FRXOG EH ILOHG ³DW DQ\
WLPH�´ 2KLR 5HY� &RGH � �������� 6HH DOVR 6WDWH Y� %\UG� 1R� &��������
± 1�(��G ± � ���� :/ ������ �2KLR &W� $SS� $XJ� ��� ����� �SHU
FXULDP��

$V WKH 2KLR &RXUW RI $SSHDOV QRWHG LQ LWV GHQLDO RI %\UG¶V DSSHDO RI
WKH VWDWH WULDO FRXUW¶V GHQLDO RI KLV VXFFHVVLYH SRVWFRQYLFWLRQ SHWLWLRQ�

>%\UG¶V@ DWWRUQH\V DFNQRZOHGJH WKDW� VLQFH ����� WKH\ KDYH EHHQ
LQ SRVVHVVLRQ RI DQ DIILGDYLW IURP FR�GHIHQGDQW -RKQ %UHZHU
VWDWLQJ WKDW KH� DQG QRW %\UG� IDWDOO\ VWDEEHG 7HZNVEXU\� 7KXV�
%\UG FDQQRW VKRZ WKDW KH ZDV ³XQDYRLGDEO\´ SUHYHQWHG IURP
SUHVHQWLQJ LQ D SRVWFRQYLFWLRQ SHWLWLRQ KLV FODLP RI ³DFWXDO
LQQRFHQFH�´
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